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is adequate. However, if a naval activ-
ity receives a request not ‘‘reasonably
described” it shall notify the requester
of the defect and provide guidance on
specificity required to begin a search.

(d) Fees. (1) Fees may not be used to
discourage requesters. If fees are ex-
pected to exceed the minimum fee
waiver threshold of $15.00, the re-
quester is required to address fees in
the request, i.e., a willingness to pay
all fees or those up to a specified
amount, or request a waiver/reduction
of fees.

(2) To assist naval activities in deter-
mining assessable fees, requesters are
encouraged to identify the fee category
for which they wish to be considered. If
the requester believes he/she qualifies
for a waiver/reduction of fees, request-
ers are required to provide specific jus-
tification regarding qualification for a
waiver so that decision can be ren-
dered. See Subpart D of this Part 701
for further information on fees.

(e) Treatment of requests which do not
meet the minimum requirements. (1) In
those instances when a request does
not meet the minimum requirements,
naval activities should nonetheless re-
turn the requests within 10 working
days and advise the requester of how to
perfect the request. Naval activities
may contact the requester by tele-
phone to refine the request. For exam-
ple, if a requester has failed to ‘“‘reason-
ably describe’” the records being
sought, he/she may be asked to provide
identifying data such as location, time-
frame, originator, background informa-
tion, etc., to enable a search. If the re-
quester has failed to mention fees and
fees are applicable, the requester
should be provided an estimate of the
cost involved in processing the request.
When practicable, naval activities are
encouraged to contact requesters to
clarify what they are seeking.

(2) If a request fails to qualify within
this instruction but the requested
record is available and releasable in its
entirety, the responding official may
provide a copy of the record if he or she
determines it to be in the best interest
of the activity. This provision is within
the sole and exclusive discretion of the
responsible official of the activity con-
cerned and does not create an excep-
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tion to or grounds for waiver of the
minimum requirements.

§701.7 Procedures for

FOIA requests.

(a) Control system. All requests for
records which cite or imply the FOIA
must be entered into a formal control
system, either manual or computer-
ized, that is designed to track the re-
quest from receipt to response. Infor-
mation contained in the tracking sys-
tem should at a minimum include the
name of the requester, the date of the
request, the date the request was re-
ceived, suspense date, and the date the
response was made. This will ensure
that the requester is apprised of the
status of his/her request within 10
working days and will provide required
information should the requester chal-
lenge the processing of his/her request.

(1) Receipt controls. At a minimum,
date stamp the request upon receipt,
establish a suspense control record and
follow-up procedures, and conspicu-
ously stamp or label the request
“FREEDOM OF INFORMATION ACT
REQUEST” to indicate priority han-
dling throughout processing. Naval ac-
tivities are encouraged to assign a
FOIA Case Number for each request
and to apprise the requester of the
number assigned. This number is an ef-
fective tool for tracking, filing, and re-
trieving the request.

(2) Forwarding controls. As a rule, re-
quests forwarded to another activity
for action should have the letter of re-
ferral and envelope conspicuously
stamped or labeled “FREEDOM OF IN-
FORMATION ACT REQUEST” and a
record shall be kept of the request, and
the date and activity to which it was
forwarded.

(b) Time limits. Once a request has
been received by a naval activity hav-
ing cognizance over the requested
record(s), that activity has 10 working
days (excluding Saturdays, Sundays,
and legal holidays) to issue a letter
which advises the requester of the ac-
tion to be taken on the request (i.e.,
documents are denied; documents are
released; documents will be released
within a specific timeframe). If a naval
activity is unable to comply with the
request within the 10 working day
timeframe, then a formal or informal
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time extension must be pursued and a
letter forwarded to the requester advis-
ing of the extension.

(1) A formal time extension letter is
issued in those instances where an ac-
tivity requires up to an additional 10
working days to respond to a request
because of the need to:

(i) Search. The need to search for and
collect records located in whole or part
at places separate from the activity
processing the request;

(ii) Examine. The need to search for,
collect, and examine a substantial
number of records responsive to a re-
quest; or,

(iii) Consult. The need to consult with
another naval activity or federal agen-
cy with a substantial interest in the
determination of the request.

(2) A formal time extension response
must be issued by the IDA within 10
working days of receipt of the request,
describe the circumstance(s) for the
delay, and indicate the anticipated
date for a substantive response.

(3) In those instances where it ap-
pears the request might be ultimately
denied, in whole or in part, the appel-
late authority (i.e., NJAG or OGC) may
be consulted by expeditious means
prior to authorizing a formal exten-
sion.

(4) In those instances when it is an-
ticipated the normal statutory time
limits (including the statutory time
extension) are insufficient to provide a
response, the IDA shall acknowledge
the request in writing prior to the expi-
ration of the normal statutory time
limits (including the statutory time
extension), describe the cir-
cumstance(s) requiring the delay and
indicate the anticipated date for the
substantive response. The requester
shall be advised that an appeal may be
made to the cognizant appellate au-
thority within 60 calendar days or
await a substantive determination by a
specified date. It shall be made clear
that such an agreement does not preju-
dice the right of the requester to ap-
peal an adverse substantive determina-
tion.

(5) In those unusual cases where the
statutory time limits cannot be met
and no informal extension has been
agreed to, the inability to process any
part of the request within the specified
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time should be explained to the re-
quester, with notification that the
delay may be treated as an initial de-
nial with a right to appeal, or that the
requester may agree to await a sub-
stantive response by an anticipated
date. It should be made clear that any
such agreement does not prejudice the
right of the requester to appeal the ini-
tial decision after it is made. Further,
naval activities should be advised that
the requester still retains the right to
treat this delay as a defacto denial
with full administrative remedies.

(6) Informal extension of time lim-
its—a recommended alternative is to
negotiate an informal extension of
time with the requester. The advan-
tages include the ability to agree on a
mutually acceptable date to respond
that exceeds 10 working days, and the
letter of confirmation does not require
the signature of an IDA. Additionally,
it does not impact on the additional
days the appellate authority may take
when responding to an appeal.

(c) Decision to release records. Release
authorities may release records under
their cognizance which do not qualify
for denial under FOIA exemptions.
Such responses should be made within
the applicable time limits of FOIA and
should be processed as follows:

(1) If the requested records are releas-
able in their entirety, release authori-
ties should forward the records to the
requester and advise of any applicable
fees.

(2) If the requested records are releas-
able in their entirety but not yet avail-
able, the release authority should no-
tify the requester the request has been
approved and the requested records will
be forwarded by a specified date.

(3) If the request for examination of
records is approved, notify the re-
quester of the time and place.

(d) Processing documents originated by/
created for another activity. (1) If an offi-
cial receives a request for records that
he or she holds, but which were origi-
nated by another naval activity, the of-
ficial shall normally coordinate with
that activity prior to referring the
FOIA request and copies of the re-
quested documents to the originator
for direct response. The naval activity
that initially received the request is
responsible for notifying the requester
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of the referral. The originating naval
activity shall not release or deny such
records without prior consultation
with the referring naval activity.

(2) If an official receives a request for
records that he or she holds, but were
created for another naval activity or
government agency, the official shall
refer the FOIA request and copies of
the requested documents to that activ-
ity/agency for direct response, after co-
ordination and concurrence. The activ-
ity/agency may have an equally valid
interest in withholding the record as
the naval activity that created it. In
such referrals, the naval activity
should provide a recommendation con-
cerning release with the referral. The
naval activity that initially received
the request is responsible for notifying
the requester of the referral.

(e) Processing misdirected requests. Re-
questers are not always aware of the
correct activity to address a FOIA re-
quest.

(1) A request received by a naval ac-
tivity having no records responsive to
the request shall only be referred to
another naval activity if the activity
contacts the naval activity and con-
firms its cognizance over the requested
information. When a member of the
public complies with the procedures es-
tablished in this instruction for obtain-
ing records, the request shall receive
prompt attention and a reply dis-
patched within 10 working days, unless
a delay is authorized. Each naval activ-
ity is responsible for developing proce-
dures to ensure the expeditious han-
dling, prompt retrieval, and review of
requested records. The 10 working day
time limit commences upon receipt of
the request by the cognizant activity.

(2) If the cognizant official is unable
to respond to the requester within the
statutory time limit, he or she may
seek a formal or informal extension of
time.

(3) If a naval activity has a signifi-
cant number of requests (e.g., 10 or
more), the requests generally will be
processed in order of receipt. But a
naval activity may commence action
on an easily answered request, regard-
less of its ranking within the order of
receipt.

(f) Decision to deny records in whole or
in part. To deny a requested record that
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is in the possession and control of the
Department of the Navy, it must be de-
termined that the record is included in
one or more of the nine categories of
records exempt from mandatory disclo-
sure as provided by the FOIA and ad-
dressed at subpart B of this part.

(1) Because release authorities can-
not deny information, they must for-
ward responsive documents along with
their release determination to an IDA
for consideration and response to the
requester. In those instances, the re-
lease authority will apprise the re-
quester that his/her request and re-
sponsive documents were referred to
the activity having cognizance over the
documents for a release determination
and direct response to the requester.
The referral to an IDA shall include a
copy of the request, documents respon-
sive to the request, recommendation on
partial/total denial, and supporting ra-
tionale for the exemption(s) claimed.

(2) When an IDA receives a referral
from a subordinate activity recom-
mending a FOIA request be denied in
whole or in part, or receives a FOIA re-
quest for documents under his/her cog-
nizance, the IDA shall take one of the
following actions within 10 working
days:

(i) Deny or release the requested in-
formation. If an IDA determines the
record contains information which is
not releasable under FOIA, and any re-
leasable information contained in the
record is not reasonably segregable
from the non-releasable information,
notify the requester of the exemp-
tion(s) claimed and provide procedures
to be followed should the requester de-
cide to appeal the determination to ap-
pellate authority.

(if) If unable to respond within the
applicable time limits, explain the rea-
son(s) for the delay to the requester,
with notification that he or she may
treat this delay as an initial denial
with a right to submit an administra-
tive appeal to the cognizant appellate
authority, or that the requester may
agree to await a substantive deter-
mination by a specified date. It shall be
made clear that any such agreement
does not prejudice the right of the re-
quester to appeal an adverse sub-
stantive determination.
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(iii) If an IDA determines that the re-
quester’s claimed entitlement to waiv-
er/reduction of fees is not warranted,
IDAs shall notify the requester of such
determination, provide the reason(s)
for the denial, and advise the requester
of the right to appeal the determina-
tion to the cognizant appellate author-
ity within 60 calendar days. If the re-
quester appeals the denial to waive/re-
duce fees, the release of the records
may be withheld until the fee is paid or
the appellate authority grants a waiv-
er/reduction of fees.

(3) IDAs are responsible for maintain-
ing copies of initial denials in a form
suitable for rapid retrieval, periodic
statistical compilation, and manage-
ment evaluation.

(g) Excising documents—(1) Classified
documents. Since FOIA requires that all
reasonably segregable portions of docu-
ments be released to the requester,
there will be instances when portions
of documents which contain classified
markings are subject to release. In
these instances, naval activities shall
cross through the classified markings
that appear at the top and bottom of
the document and cross through any
classified paragraph markings that are
being released. This practice is nec-
essary to eliminate any appearance
that a ‘“‘classified”” document was re-
leased.

(2) Unclassified documents. Naval ac-
tivities are encouraged to ‘“‘blank out”
and bracket the denied information
and annotate the exemption(s)
claimed. This practice will permit the
requester to easily identify informa-
tion being withheld and the basis for
withholding.

(h) “Other Reasons’ for not releasing a
record. Besides denying a records in
whole or in part, there are six ‘“‘other
reasons’ for not releasing a record. In
most instances, these ‘“‘other reason”
responses do not constitute a denial of
information and therefore do not re-
quire the signature of an IDA. They
are:

(1) Transferred request. Requester ad-
vised that his/her request and/ or re-
quested documents have been trans-
ferred to another naval activity or fed-
eral agency having cognizance over the
requested information for action and
direct response.
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(2) Lack of records. Requester advised
that a search of files held by the naval
activity has resulted in a failure to lo-
cate any responsive records. Such re-
sponse now requires that a requester be
advised of his/her right to appeal the
adequacy of the search to the cog-
nizant appellate authority. The re-
sponse does not normally require the
signature of an IDA.

(3) Failure of requester to reasonably
describe records being sought. Requester
advised that his/her request requires
specificity with regard to description
of the records being sought to enable
the naval activity to conduct a reason-
able search. Such responses generally
apprise the requester of the kind of
specificity required.

(4) Other failures by requester to comply
with published rules and/or directives. Re-
quester advised that he/she has failed
to comply with established rules/direc-
tives, such as failure to agree to pay
fees, and therefore the request is being
returned for refinement.

(5) Withdrawal. Requester contacted
the naval activity by telephone or let-
ter and advised he/she wishes to cancel
the request or appeal.

(6) Not an agency record. Requester
advised the information/records he/she
seeks is not an agency record as de-
fined by §701.3 of Subpart A.

(i) Consultation/coordination. The De-
partment of the Navy processes thou-
sands of FOIA requests annually. Be-
cause there is no central repository for
records and no central release/denial
authority, proposed responses shall be
properly coordinated and appropriate
officials consulted prior to a response
being made to the requester. Specifi-
cally:

(1) Naval activities and federal agen-
cies with a substantial interest in the
subject matter of the requested records
should be consulted prior to release or
denial of information.

(2) Public affairs officers or the Chief
of Information (CHINFO) should be
consulted when a FOIA request is re-
ceived from a news media representa-
tive, the records requested are consid-
ered newsworthy, or a denial of a re-
quest is expected to be publicly chal-
lenged. CHINFO should be promptly
notified of any release having evident
public affairs implications and a copy
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of the request and response should be
provided.

(3) The appropriate JAG attorney or
field counsel should be consulted on
the interpretation and application of
this instruction where a denial of a re-
quest is expected to be judicially chal-
lenged.

(J) Response to the requester. (1) Initial
determinations to release or deny a
record normally shall be made and the
decision reported to the requester
within 10 working days after receipt of
the request by the official designated
to respond. When the time for response
becomes an issue, the official respon-
sible for replying shall acknowledge to
the requester the date of the receipt of
the request.

(2) When a decision is made to release
a record, a copy should be made avail-
able promptly to the requester once he
or she has complied with preliminary
procedural requirements.

(3) When a request for a record is de-
nied in whole or in part, the official
designated to respond shall inform the
requester in writing of the IDA’s name,
rank, and title, shall cite the specific
exemption(s) that apply in sufficient
detail, and provide the requester with
the name and address of the appellate
authority, should the requester desire
to file an appeal. When claiming ex-
emption ““(b)(1),”” IDAs shall to the ex-
tent reasonably feasible, provide the
requester with a summary of the appli-
cable criteria for classification. Addi-
tionally, the marking ‘‘For Official Use
Only” on a requested document does
not constitute a basis for denial. Rath-
er, it alerts the reviewer that the docu-
ment may contain information which
is protectible under exemptions (b)(2)
through (b)(9). It is up to the reviewing
official to advise the requester of the
applicable exemptions and to release
all ‘“‘reasonably segregable’” informa-
tion.

(k) Fees. The final response to the re-
quester should contain information on
the fee status of the request. Gen-
erally, information shall reflect one or
more of the following conditions:

(1) “The fees for processing your re-
quest total $ Please forward your
check or money order made payable to
the Treasurer of the United States to
this office within 30 days.” Subpart D
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of this part addresses when fees may be
collected in advance of forwarding the
documents.

(2) All fees have been received.

(3) Fees have been waived because
they fall below the automatic fee waiv-
er threshold.

(4) A request for waiver/reduction of
fees has been denied.

(5) Fees have been waived or reduced
from a specified amount to another
specified amount because the rationale
provided in support of a request for
waiver has been accepted.

(6) Fees due in a specified amount
have not been received (see subpart D
of this part for specific information on
FOIA fees and fee rates for technical
data).

§701.8 Records requiring special han-
dling.

The following actions shall be taken
on requests for:

(a) Classified records. (1) If a naval ac-
tivity receives a request for informa-
tion whose existence or nonexistence is
itself classifiable wunder Executive
Order 12356, 50 U.S.C. 401, the naval ac-
tivity shall refuse to confirm or deny
the existence or nonexistence of the re-
quested information.

(2) If a naval activity receives a re-
quest for documents in its custody that
were classified by another agency, or
which contains information classified
by another agency, it shall refer the re-
quest and copies of the requested docu-
ments to the originating agency for
processing, and may, after consultation
with the originating agency inform the
requester of the referral. Referred
records shall be identified consistent
with security requirements. In cases
where the originating agency deter-
mines they can neither confirm nor
deny the existence or nonexistence of
the requested information, the refer-
ring agency shall deny the request.

(3) If a naval activity receives a re-
quest for classified records or informa-
tion originated by another naval activ-
ity, for which the head of the activity
is not the classifying authority under
OPNAYV Instruction 5520.1 series, ‘“‘De-
partment of the Navy Information and



